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A CONTRACTOR'S ROADMAP
TO SAFELY BUILD BEYOND
COVID-19

By Tom Olson, Olson Construction Law

Contractors know that in order to remain profitable, they need
to plan their work and work their plan. That is often easier said
than done with how often projects are under-designed, which
is typically the result of the earthwork and subgrade work not
being properly investigated. But how do you plan for something
you have never experienced? That is the challenge currently
facing us with COVID-19. Set forth below is a short list of some
important COVID-related issues that contractors both can

and should address as part of their work plan. The focus is on
contractors’ relationships with:

e Employees

o OSHA

e Insurers

« Contracting Parties: Project Owners, Subcontractors and
Suppliers

EMPLOYEES

Contractors need to ensure they have a safe workplace.
Employees need to know they are safe working, be it at a

home office, the jobsite, or accommodations away from home.
To best ensure this, | recommend that contractors develop a
written pandemic policy. You don’t want employees left guessing
on both what to do and what not to do. Providing clear and
consistent guidance goes a long way to remove uncertainty and
fear. This will also not only protect employees better, but also
the company itself. All contractors need a formal written policy
to protect employees from COVID-related stress, illness and
death. Examples of policies to address include the ability to work
at home, absenteeism, safety supplies available, prevention
strategies, training, and travel policy.

OSHA

In light of COVID, contractors have or may have problems
complying with OSHA standards. Business closures and other
restrictions and limitations may preclude employee participation
in training even when trainers are available. In other situations,
access to medical testing facilities may be limited or suspended.
The challenge for contractors is how do they proceed if they
cannot obtain required training at the same time they need the
personnel working?
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Based upon my investigation, OSHA is willing to evaluate
compliance on a good faith basis, not unlike how contractors

are evaluated when they fall short of meeting the project DBE
goal. Based on an April 16, 2020 memorandum sent to regional
administrators and state plan designees entitled “Discretion in
Enforcement when considering an Employer’s Good Faith Efforts
During the Coronavirus Disease,” | understand, for example:

“During the course of an inspection, OSHA Area Offices
will assess an employer’s efforts to comply with standards
that require annual or recurring audits, reviews, training, or
assessments.”

“Compliance Safety and Health Officers (SCHOs) should
evaluate whether the employer made good faith efforts to
comply with applicable OSHA standards and, in situations where
compliance was not possible, to ensure that employees were
not exposed to hazards from tasks, processes, or equipment for
which they were not prepared or trained.”

“Where an employer has made attempts to comply in good faith,
Area Offices shall take such efforts into strong consideration in
determining whether to cite a violation.”

“Where enforcement discretion is warranted, Area Offices
will ensure that sufficient documentation (e.g. notes on
the efforts the employer made to comply, letters or other
documentation showing that providers had closed) is
provided in the case file to support the decision.”

You will note that | emphasized the last quote. Like evaluation of
a contractor’s good faith efforts to meet a project DBE goal, the
focus is on the contractor’s documented efforts to comply.

INSURER

The mistake is to assume that a particular risk is covered by
insurance. Unfortunately, we all too often do not learn about

the risk not being covered until we submit a claim. | found this
out when | submitted a claim for flooding-related damage last
Spring. In the case of COVID, you should find out now before
having to submit a claim on whether and to what extent coverage
exists. Talk with your agent. Make sure whatever the insurer or
agent tells you is communicated in writing. You should also seek
guidance on your employee policy as well as good faith efforts

to comply with OSHA standards. You will want written assurance
that whatever you are doing, it is in full compliance with the terms
of your insurance policy. You don’t want to learn after making a
claim that you could have and should have handled a COVID-
related procedure differently than you did, and that the failure

to act differently resulted in a loss of insurance coverage. You
may also determine that if your current insurer does not provide
sufficient coverage for COVID, you should have your agent
examine other insurance options.



CONTRACTING PARTIES: PROJECT OWNERS, SUBCONTRACTORS
AND SUPPLIERS

Whether you are bidding as a general contractor, subcontractor
or supplier, you need to know before bid time how COVID will
and could affect your costs. Some important issues to address
include:

Will your employees travel in separate vehicles and/or stay in
separate hotel rooms because of COVID? If so, you will need to
include the related extra costs in your bid.

Does the project owner have a contract provision which imposes
COVID-related obligations? For example, does the owner require
a safety plan? If so, will this impose extra costs? If it does, then
you need to calculate the related extra costs and include that in
the bid. You will also want to seek clarity on what the safety plan
requires and what are the consequences if the safety plan is

not followed. The City of Fargo, for example, recently stated the
following in connection with a project being let: “If the Contractor
does not comply with their [safety] plan your project will be shut
down. Remember that you are responsible for your subs on

the project and they will fall under your plan.” This raised two
important concerns for the general contractor who called me prior
to bid. First, while | can likely ensure that my employees comply,
how do | ensure the same for subcontractors and suppliers?
Second, how long would the project be suspended? He was
concerned that a safety violation could result in LDs which would
far exceed the contract amount.

At the contracting stage, there are also very real issues to
address. Examples include:

If the project is delayed because your employees or those

of subcontractors or suppliers are unable to work because

of COVID, are you entitled to a time extension? If the owner
suspends the project because of its own COVID concerns or this
is required because of another governing body, are you entitled
to compensation? While an owner-caused suspension is normally
compensable, you will want to verify whether the same applies if
it is COVID-caused.

If the owner terminates the contract, are you entitled to
compensation and, if so, how much? Does it include lost profits?
If there is something on this which is COVID-related, you will
likely find it in the Special or Supplemental Conditions. Otherwise,
you should look at the termination provisions. This evaluation
should include, for example, whether there is a termination for
convenience clause.

Some contracts also can and should include a Force Majeure
clause. This term is defined to typically cover a wide range of
causes beyond the contractor’s control. If this clause is included,
it normally provides that there shall not be any liability for any

related delay, disruption, loss or damage incurred or suffered as a
result of a Force Majeure.

If you are the general contractor, you will want to ensure that any
potential COVID-related terms in the general contract are also

in your subcontracts and supplier agreements. And even if such
terms are not so included, you may still want to include such
terms in your own contracts downstream contracts.

Given the importance and potential cost implications of COVID-
related contract terms, you should discuss this with legal counsel.

In conclusion, | believe we can all agree that the hardest part
of COVID is how to deal with all of the related uncertainties.
Like most challenges in life, the best way to move forward is
developing a plan and then following it. Hopefully, this provides
you with the framework to develop and/or better your plans!
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