
CONCRETE PAVEMENT

PROGRESS
Quarter 3 | 2020

LEADING 
IN THE AGE 

OF SAFE 
DISTANCING

ALSO IN THIS ISSUE:

Paving in the Age of Social Distancing

How the 2020 Pandemic Might Change 
the Concrete Pavement Industry



www.acpa.org Quarter 3, 2020 21

Do Repair 
Provisions 

Require 
Contractors  

to Accept  
Design Flaws? 

By Thomas R. Olson and Rielly J. Lund

YOU HAVE FINISHED YOUR WORK—complying with the plans and specifica-
tions throughout the project—when the engineer calls. Your heart drops 
because you know what they are going to say, after all engineers have made 
this call before: “There is an issue with the project and you need to fix it, 
oh and these repairs will be on your dime.”

When you ask what you did to cause the project issues the engineer tells 
you that it does not matter if you have done anything wrong, the repair/
protection/warranty provisions require you to make any required repairs 
at your own cost.

We have seen this situation on countless projects, in countless states. Un-
fortunately, many contractors are used to this and make the repairs rather 
than standing up for their rights. As an example from a recent project 
we were involved in, I will give you some of the brief facts. A contractor 
was constructing a concrete highway. During the project, the contractor 
fully followed the design and specifications. This includes excavation of 
subgrade, compaction, moisture/density, temperature range for pour, 
pavement thickness, jointing, cure time, etc. 

Despite this, the pavement still cracked. We reviewed every technical 
requirement and test in the contract and determined that the contractor 
had met all of the unambiguous, testable requirements. Still, the engineer 
relied upon the repair provisions of the contract to require the pavement to 
be removed and replaced at the contractor’s cost. Working with an expert, 
we helped prepare a report discussing all of the contractual requirements, 
and how the contractor had met them. The expert then identified numer-
ous design deficiencies that may have contributed to the issue.

The engineer’s response was baffling, yet unfortunately common. In general, 
the engineer said the following: “If the contractor asserts the construction 
in the area of the uncontrolled cracking has been completed according to 
the specifications, the situation is addressed in specification X for repair/
warranty.” Basically, the engineer did not care what caused the cracking, 

it was the contractor’s responsibility, despite a standard contract clause 
stating: “Contractor shall not be responsible for the adequacy of the per-
formance or design criteria specified by owner or engineer.” 

The argument that the engineer is making is two-fold. First, the repair/
warranty provision is not dependent upon the cause of failure. Second, 
the repair/warranty provision disclaims any design responsibility on the 
part of the owner/engineer. 

The first argument ignores some very basic legal standards of contract inter-
pretation. “The primary goal of contract interpretation is to determine and 
enforce the intent of the parties.” Travertine Corp. v. Lexington-Silverwood, 
683 N.W.2d 267, 271 (Minn. 2011). “Where there is a written instrument, 
the intent of the parties is determined from the plain language of the in-
strument itself.” Id. If a contract is unambiguous, the “contract language 
must be given its plain and ordinary meaning, and shall be enforced by 
the courts even if the result is harsh.” Denelsbeck v. Wells Fargo & Co., 666 
N.W.2d 339, 346 (Minn. 2003). Additionally, contracts should be interpreted 
in a way that grants each of its provisions meaning, thereby construing the 
contract as a whole and attempting to reconcile all of its clauses. See Current 
Technology Concepts, Inc., 530 N.W.2d 539, 543 (Minn. 1995); Knut. Co. v. 
Knutson Const. Co., 433 N.W2d 149, 151 (Minn. Ct. App. 1988); Chergosky v. 
Crosstown Bell, Inc., 463 N.W.2d 522, 525 (Minn. 1990). Indeed, “[b]ecause 
of the presumption that the parties intended the language used to have 
effect, [the court] will attempt to avoid an interpretation of the contract 
that would render a provision meaningless.” Chergosky, 463 N.W.2d at 525. 

When an engineer argues that repair/warranty specifications apportions 
the risk of any failures to the contractor, the engineer’s interpretation 
ignores the express language of the contract, which states: “Contractor 
shall not be responsible for the adequacy of the performance or design 
criteria specified by owner or engineer.” Based on this clear and unam-
biguous contract language, if a failure is caused by the inadequacy of the 

continues on page 22 » 
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performance or design criteria provided in the contract, the contractor is 
not responsible for the costs to repair any failures. In other words, in order 
to give effect to the design apportionment specification, there is only one 
reasonable interpretation of the contract: the contractor is only respon-
sible for a failure if the failure was the result of defects in the contractor’s 
workmanship. To hold otherwise would render the design apportionment 
specification meaningless.

The repair/warranty provisions do not disclaim the responsibility of de-
sign either, whether it is laid out in the contract, as above, or whether it is 
based upon the implied warranty of design. An Owner can only disclaim 
its implied warranty of plans and specifications if it included contract 
language that clearly alerted contractors that the design may contain 
substantive flaws. See White v. Edsall, 296 F.3d 1081, 1086 (Fed. Cir. 2002) 
(holding that an effective disclaimer must “clearly alert the contractor that 
the design may contain substantive flaws”); see also U.S. v. Spearin., 248 
U.S. 132, 136 (1918) (“The implied warranty [of plans and specifications] is 
not overcome by the general clauses requiring the contractor to examine 
the site, to check the plans, and to assume responsibility for the work until 
completion and acceptance.”) (emphasis added). 

As explained in White v. Edsall, 296 F.3d at 1086, “[o]nly express and specific 
disclaimers suffice to overcome the implied warranty that accompanies 
design specifications.” In White v. Edsall, the Army authored the plans 
and specifications through its architects. Id. at 1085. The Army included 
a disclaimer on one of the project drawings, requiring the contractor to 
verify the details of the canopy door design. Id. In ruling that the disclaimer 
did not shift the risk of a design flaw to the contractor, the court explained 

that the disclaimer did “not clearly alert the contractor that the design 
may contain substantive flaws” and “did not obligate [the contractor] to 
determine whether the Government’s design would work for its intended 
purpose.” Id. at 1086. In addition, the court explained that “[t]he Army 
certainly could have drafted a contract and specifications that shifted the 
risk of design defects, but the disclaimer . . . is not specific enough to shift 
such risk to [the contractor].” Id.

For important public policy reasons, it is legally questionable whether an 
owner could have disclaimed its implied warranty of design with any 
language. In W.H. Lyman Const. Co. v. Village of Gurnee, 403 N.E.2d 
1325, 1332 (Ill. Ct. App. 1980), the municipal owner provided contractors 
with detailed plans and specifications, and also included a disclaimer that 
neither the owner nor its engineer assumed any responsibility for meeting 
the infiltration requirement of the contract. In ruling that the disclaimer 
did not shift the risk of design defects the contractor, the court held: 

We construe this provision as an impermissible attempt on the part of 
the [owner] to shift the responsibility for the sufficiency and adequacy 
of the plans to the contractor, without providing the contractor the 
corresponding benefit of having something to say about the plans which 
he is strictly bound to follow. The contractor’s duty is to perform his 
part of the contract in a workmanlike manner, not to evaluate the 
suitability of the specifications or, in the language of Spearin, “to pass 
upon their adequacy to accomplish the purpose in view.”

Id. (citing U.S. v. Spearin, 248 U.S. 132, 137 (1918)) (emphasis added). The 
court further explained:

» continued from page 21
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1. The legal principles discussed in this article are in no way guaranteed 
to apply in the jurisdiction where your project takes place. For each 
specific fact scenario, an attorney should be consulted.

2. Even without this clause, the Implied Warranty of Design which 
states that “if a contractor is bound to build according to the plans 
and specifications prepared by the owner, the contractor will not 
be responsible for the consequences of defects in the plans and 
specifications.” McCree & Co. v. State, 91 N.W.2d 713, 722 (Minn. 
1958) (quoting U.S. v. Spearing, 248 U.S. 132, 136 (1918). 

3. Similarly, the cases enforcing a disclaimer have required a clear 
indication in the contract documents that the plans and specifications 
contain defects. See, e.g. PCL Const. Services, Inc. v. U.S., 47 Fed. 
Cl. 745, 787 (holding that the disclaimer was sufficient because the 
contract documents made it very clear that the design was likely to be 
incomplete); Wunderlich Contracting Co. v. U.S., 351 F.2d 956, 961, 
963-64 (Ct. Cl. 1965) (holding that the government was not liable for 
defective specifications where the government had clearly indicated 
at the pre-bid conference that the plans and specifications contained 
numerous defects and the invitation allowed alternate bids with longer 
performance times); Appeals of Loral Aerospace Corp., 97-2 BCA 
P 29128 (A.S.B.C.A. 1997) (holding that the disclaimer, which listed 
the types of deficiencies the contractor needed to resolve prior to 
bidding, barred a defective specifications claim as to those types of 
deficiencies).

4. The disclaimer reads: “In specifying the various types of pipe and joints 
which will be allowed and the methods of making same, the Engineer 
or Owner assumes no responsibility regarding the contractor’s ability to 
meet the infiltration limits as set forth, as it shall be the contractor’s sole 
responsibility to meet these infiltration limits. . . .” Id.
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Relieving [municipal owners] of the responsibility of consequences 
of defects in plans and specifications which contractors are bound 
to follow, we feel, gives private contractors pause to consider the ad-
visability of bidding on such municipal projects. The public interest 
would likely suffer seriously from such a state of affairs in the long run.

Id.

Conclusion

The next time an engineer demands repairs at your cost, ask exactly what 
specification you failed to follow which caused the failure. If he says it 
does not matter, you should immediately consult with an attorney to 
determine the legal and contractual apportionment of responsibility for 
failure in your jurisdiction.




