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CenturyLink: Contractors Get Paid from Utility
Company for Inaccurate Information

By Thomas R. Olson, Esq. and Rielly ]. Lund, Esq.

In our last quarterly article, we addressed what steps DOTs and other
public owners should take to obtain accurate utility information during
the bid phase of highway-heavy projects. Unfortunately, as we know, public
owners often fail to obtain accurate utility information in both the design
and build phases of a project.

To be sure, contractors not only encounter unmarked and mismarked
utilities on a regular basis, but also suffer the consequences of late utility
relocation. Until recently, most contractors have had no basis to get paid
for the related extra costs because their contracts did not require the public
owner to pay for such extra costs.!

We are happy to report that contractors may now have another way to get
paid for utility-caused extra costs: seeking payment directly from the utility
that provided inaccurate information.

1. Landmark Decision Holding CenturyLink Liable to Contractor for
Negligent Misrepresentation

In the case of Allied Manatts Group, LLC and DeLong Construction, Inc.

v. Qwest Corporation d/b/a CenturyLink QC, we recently obtained two
landmark decisions.

o First, the Chief Judge of the U.S. District Court for the Southern
District of lowa held that CenturyLink had a duty to provide accurate
utility information on a County road project, and, if it failed to do
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so, CenturyLink could be responsible for a contractor’s related extra
costs under the theory of negligent misrepresentation.

 Second, a jury determined that CenturyLink was liable for the extra
construction costs incurred by the contractor on account of Cen-
turyLink proving inaccurate information about the existence and
location of its utilities in the design phase of a project.

2. Why is CenturyLink a Landmark Decision

Insofar as contractors do not have a contract with utility companies,
contractors do not have a contractual basis to obtain payment for the
extra costs incurred because of inaccurate utility information (be it the
location of utilities shown in the plans and/or when utilities will relocate
their lines). As a consequence, the only way to obtain payment from a
utility company would be if the legislature enacted a statute providing a
cause of action against utility companies, or if the court determined as a
matter of law that a utility company had a legal duty to provide accurate
information to contractors (on which basis a contractor could assert a
negligent misrepresentation claim).

Contractors have previously filed suit with the goal of having a court
determine as a matter of law that a utility company should have a legal
duty to use reasonable care in obtaining and communicating information
about its facilities. In one case in Florida, a contractor succeeded on this
basis. The court ruled:
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Because the utility company’s negligence caused the need for that
redesigned installation [because “the utility company’s records for the
duct bank’s depth was inaccurate], and because the county’s contrac-
tor incurred additional costs related to that redesigned installation,
a common law damages award against the utility company and in
favor of the county’s contractor was legally correct.

While Illinois courts have also recognized a contractor’s right to recover
extra construction costs (as opposed to payment for personal injury or
property damages) caused by the utility company failing to provide ac-
curate utility information, the precedential value of these decisions is
limited because the duty to provide accurate information to contractors
arose because of Illinois’ Underground Facilities Act. Absent that statute,
the court held that there would be no duty owed by a utility to provide
accurate information to contractors. Asa conseqﬁence, prior to our recent
CenturyLink decision, absent an applicable state statute, only one other
written court decision recognized a contractor’s right to assert a tort claim
against a utility company for negligent misrepresentation.

3. How Do We Get Other Courts to Recognize a Contractor’s Right to
Obtain Payment from a Utility Company for Purely Extra Construc-
tion Costs Caused by Inaccurate Utility Information

While our recent CenturyLink decision recognized an Iowa contractor’s
right to obtain payment from a utility company for purely extra construc-
tion costs (i.e. costs not related to personal injury or property damage) for
negligent misrepresentation, we should be able to replicate this success in
other states, with one caveat. If your state does not recognize the right of a
private individual or company to sue for purely economic loss (i.e. increased
construction costs as opposed to personal injury or property damage), then
it will be more difficult to prove a claim of negligent misrepresentation. In
such a scenario, we would have to persuade the court to not only create the
right to recover economic damages in a negligence action generally, but
also to expand this right to apply to a contractor’s specific claim against a
utility company for negligent misrepresentation.

To determine whether you should consider seeking payment directly
from a utility company for negligent misrepresentation (be it providing
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inaccurate information on the existence or location of utilities or when
they are going to be relocated), we recommend that you have legal counsel
examine applicable law in your state.

You will then want to examine how to convince a court that a utility
company should be responsible for the extra construction costs incurred
because of inaccurate utility information. This would include not only
demonstrating why a utility company should have a duty to provide ac-
curate information, but also why the utility company breached the duty as
a matter of fact, why the contractor had a right to rely on the information
provided, and finally why the utility’s failure to provide accurate informa-
tion caused the contractor’s extra costs.

We hope our success in the CenturyLink case, as well as this article, will
both educate and inspire contractors to examine how they might achieve
similar success in states beyond Iowa and Florida.
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