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EDITORJIAL

In Praise of Versatility

=a 4 WE OFTEN TALK ABOUT THE VERSATILITY of concrete pavements, and in this

: " e s . =i
GOHGIIE'I'E PA\IENIEII‘I' issue, we proudly present three shining examples of projects where concrete

nn G nEss overlay technology, “traditional” concrete construction, and the evolving
technology of roller compacted concrete were used.

Our first project story is about a thin concrete overlay on SR 9 in Grant County,

Indiana. This project spans across a rural area and suburban area, and while the

project presented some challenges during constructior, the finished roadway

has improved ride quality and offers a long-lasting pavement for drivers and
residents. Best of all, the cost was lower than the asphalt alternative.

The next case history focuses on two sections of Highway 296 in Arkansas.
Concrete This exceptional pavement features two long-life sections that far exceeded

\overlay their original design lives. It’s no surprise when and why durable concrete is
used for highways, but few people would have expected to see the loads and
volume of traffic these concrete sections are still carrying today.

In Alabama, officials were challenged to address a deteriorating asphalt pave-
ment on a heavily used diamond interchange on I-59/20. The solution originally
was to build up the asphalt roadway, but the final decision was to use roller
compacted concrete that’s expected to stand up to trucks and other traffic on
this busy interchange.

Beginning with this issue, we are happy to welcome Thomas Olson as a regular
contributor to Concrete Pavement Progress. Tom is the founding partner of
Olson Construction Law, and he is well known to many ACPA members for
his talks at concrete pavement industry events, as well as other transportation
construction groups. In this issue, he provides some interesting and useful
information about concrete cracking ... and what contractors and agencies
should know about whether to repair cracks.

As always, we welcome your comments, questions, and suggestions for project
stories in your area. You can reach us at education@acpa.org or on Twitter

Gt ez

Bill Davenport
American Concrete Pavement Association
bdavenport@acpa.org | 847.423.8703

(#paveconcrete).
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Repair of Concrete Pavement Cracking:
What the Roadmap Should Be

By Thomas R. Olson, Olson Construction Law
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Editor’s Note: In this issue of Concrete Pavement Progress, we present this column from Tho

mas Olson of Olson Construction Law. Many members will remember Tom from the 2016

AGPA Annual Meeting, where he discussed, "A Legal Perspective on Meeting Smoothness and Other Concrete Paving Requirements.” This was a popular and well-attended presentation

that generated many questions and discussion points, so we are pleased to present this regu

contractors and agencies.

Introduction

For anyone involved in concrete pavement design and construction, three
things are certain: death, taxes and cracking in the concrete pavement. It
is also typical that when random cracking occurs, the contractor repairs
it at their own cost. For the reasons set forth below, both engineers and
contractors need to understand that unless the contractor caused this
cracking through improper construction, the contractor should not have
to pay for the costs to repair it. This is normally true even if the contract
says otherwise.

Analysis

Contractors normally repair cracking at their own expense. Per industry
practice, when random cracking occurs in concrete pavement, the contractor
normally repairs the cracking at their own expense. This makes perfect
sense if the contractor caused the cracking through improper construction.
More often than not, however, there is no investigation on why the cracking
occurred and whether it occurred because of improper construction (i.e.
failure of the contractor to follow the engineer’s design).

lar column that provides some important perspectives on timely issues of importance to

An important question to address at the outset is why there normally is
no investigation and why the contractor repairs the cracking at their own
expense. My experience identifies four reasons:

1. Many contracts expressly require the contractor to repair cracking
without regard to why the cracking occurred;

2. Whether the contract requires this or not, the engineer will require
this and the contractor complies;

3. Since the owner did not contract for a cracked pavement, contractors
believe it must be their contractual obligation to repair the cracking
(i.e. the cracking must have been caused by improper construction);and

4. Contractors believe they must repair any cracks to maintain relationships-

While it is industry practice for contractors to repair cracking at their oW
expense, the question is whether contractors should do so. Why?

\NWW.ana'org
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While it is industry practice for
contractors to repair cracking at
their own expense, the question is
whether contractors should do so.

1. ALL concrete cracks.

Cracking is an expected performance characteristic of concrete that is both well designed and
properly constructed. “All concrete structures cracks.” That is why concrete pavement is designed
to control cracking. A fundamental of jointed concrete pavement is to introduce a jointing system to
control the location of the expected cracking. Cracking only becomes a problem if it does not occur
at the planned locations (i.e. contraction joints). When unplanned or random cracking occurs, it
can compromise the aesthetic and structural integrity of concrete.

There are many reasons why random cracking occurs. This includes:

Saw Cutting  Subgrade Support/

Drainage
o Weather
o Paving Surface
o Mix Design
« Pavement

« Joint Spacing Thickness

o Dowel Alignment o Restraint Induced

As can be seen from the above, random cracking can be caused by how the pavement is designed
as well as how it is constructed. Given this, the legal question is whether contractors should be
required to repair the cracking.

2. A contractor should not be required to repair random cracking if it has followed
the engineer’s design.

Before the turn of the 19th century, contractors were generally responsible for all construction risks
unless the contract provided otherwise or an Act of God made the work impossible to perform.
Courts subsequently carved out exceptions to this law. Probably the most important exception was
development of the implied warranty of the adequacy of the plans and specifications. The United States
Supreme Court first articulated this exception. In the case of United States v. Spearin, the Court held:

[1]f the contractor is bound to build according to plans and specifications prepared by the owner,
the contractor will not be responsible for the consequences of defects in the plans and specifications.
This responsibility of the owner is not overcome by the usual clauses requiring builders to visit
the site, to check the plans, to inform themselves of the requirements of the work, . . . and to
assume responsibility for the work until completion and acceptance.

Most states have subsequently adopted this rule of law in some form. As a consequence, if random
cracking occurs notwithstanding that the contractor followed the engineer’s design, the contractor
should not be required to repair the random cracking. This is true even if the contract says or

suggests otherwise. ‘
continues on page 20 »
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As a consequence,
if random
cracking occurs
notwithstanding
that the contractor
followed the
engineer’s design,
the contractor
should not be
required to repair
the random cracking.
This is true even if
the contract says or
suggests otherwise.

» continued from page 19

3. Given that a contractor should only be required to repair random cracking if its
results from the contractor’s failure to follow the design, the cause of cracking
should be established before repairs are performed.

Insofar as “[c]racks in concrete have many causes, . . . [including] under-design,” in order to
determine whether the contractor should be responsible to pay for the repair, “[tlhe cause of cracking
should be established before repairs are specified.” The cause of cracking is not only necessary for
who should pay for the repairs, but also what repairs are necessary. Cracking may be the result of

“[e]rrors in design and detailing.” Where there is “systematic” cracking, “a thorough review of all
design features and all construction procedures will likely be needed.” “Following the evaluation
of a cracked structure, a suitable repair procedure can be selected.” For some cracking, the proper
response is to “[d]o nothing.” If the cracks are larger, “sealing” may be “the appropriate remedy.”

“Slab replacement” may only be required for random ot uncontrolled crackingif the “slabs have lost
their structural capacity as well as ride quality.” Repairs that go beyond what is required not only
cost more, but also may actually undermine the structural integrity.

The project engineer representing the State agency, not necessarily trained in the nuances of judg-
ing harmless versus crippling concrete fractures, generally errs on the side of conservatism and
requires full-depth repair. Unfortunately, the replacement panel, besides being a more costly fix,
can never duplicate the aggregate interlock properties of the original slab.

Conclusion

Cracking can occur in concrete pavement notwithstanding proper construction. When cracking
occurs, it is therefore essential to evaluate why the cracking occurred. This is necessary to not only
determine what repair should be required, but who should pay for this. If the contractor properly
followed the engineer’s design and random cracking occurs, the contractor should ot be required
to pay for the repair costs. This is true notwithstanding that the contract may indicate otherwise.
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About the author: Thomas Olson is the founding partner of Olson
Construction Law. Tom’s commitment is to provide guidance on how

to resolve issues on the jobsite, not in the courtroom. Tom has worked
on highway heavy projects throughout much of the United States for
more than thirty years. A prolific speaker and writer as well as attorney,
his expertise is in concrete and asphalt paving, utility, earthwork

and bridge construction, schedule analysis, material testing, and the
technical and legal obligations of both engineers and contractors.
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