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An OSHA Citation Tune Up?
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In 2015 Congress enacted
legislation requiring federal
agencies to adjust their civil
penalties to account for
inflation. 0SHA's maximum
penalties were last adjusted
in 1990, so the increase is
significant, with penalties
being increased across the

board by 78%.
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by Tom Ofson

SHA. Although it is just another four-letter word, it can strike
fear in even the saltiest contractors. So what can you do when
you receive an OSHA citation? First, do not panic. An OSHA
citation includes a fine, the expense to abate the violation and
the impact on insurance rates. However, there are several
steps you can take to lessen these costs. This article will highlight how you
should approach an OSHA citation if you believe the citation has been issued
improperly.

Step One: Review the Citation

You first need to review the citation and understand exactly what OSHA has
cited you for and how the citation has been classified. The classification of
the citation will determine what the penalty is. In 2015 Congress enacted
legislation requiring federal agencies to adjust their civil penalties to account
for inflation. OSHA's maximum penalties were last adjusted in 1990, so the
increase is significant, with penalties being increased across the board by
78%. |n addition to this, the penalties will be adjusted each year for inflation
based on the Consumer Price Index.

If OSHA determines the employer demonstrated either an intentional disregard
for the OSH Act or a plain indifference to the employee, OSHA will classify the
violation as “willful.” Penalties for a willful violation were increased by OSHA on
August 1, 2016, from $70,000 to just under $125,000 per violaticn.

OSHA will classify a violation as “serious” ifthe compliance officer determines
there is a substantial probability that death or serious physical harm could
result from the hazard cited. This includes one or more practices, means,
methods, operations or processes the company has adopted. Penalties for
each serious violation increased on August 1 from $7,000 to just under
$12,500 per violation.




OSHA will classify a violation as “other-than-serious”
when the accident or incident caused by hazardous
condition does not cause death or serious physical harm
but still has a direct relationship to the safety and health
of employees. Penalties for each other-than-serious
violation increased on August 1 from $7,000 to just
under $12,500 per violation.

OSHA will classify a violation as a “failure to abate” if

a previously cited hazard has not been brought into
compliance since the prior inspection. Penalties for a
failure to abate violation increased on August 1 from
$7,000 to $12,500 per day beyond the abatement date.

A repeated violation exists when the employer has been
cited for the same or a substantially similar condition

or hazard in the last five years. The citation is now

a final order. A citation becomes a final order when

it is uncontested or pursuant to a court decision or
settlement. Penalties for a repeated violation increased
on August 1 from $70,000 to just under $125,000 per
violation.

Step Two: Decide If You Should Challenge
The Citation

Once you review and understand how the violation has
been classified, you must decide whether you want

to challenge it. You may challenge a citation for any

of the following reasons: You believe the citation, the
penalty cited, or the abatement date is unwarranted or
unreasonable. If the penalty is a small amount, most
contractors decide to accept the penalty from OSHA
even if they believe they have not committed a violation.
However, accepting a viclation for a small penalty

now could open you up to the much higher penalties
associated with a repeat violation the future. Challenge
the citation if you do not believe you have committed a
violation.

Step Three: Take Advantage Of The Informal
Settlement Process

If you decide to challenge a citation, take advantage of
the informal conference and settlement process. OSHA
encourages employers to contact the local OSHA office
to discuss any concerns. You may do this within 15
working days of receiving the citation. Contesting the
citation needs to be done immediately because of official
time constraints. At the informal settlement conference,
you can get a better explanation of the violations and
standards that apply; discuss issues concerning the
violation, penalty, and proposed abatement dates; and
enter into an informal settlement agreement. By going
through the informal settlement process, you will save

the costs and time associated with a formal challenge, as
well as have the opportunity to reduce or eliminate the
citation altogether.

Step Four: Initiate A Formal Challenge

If you cannot resolve the issue in the informal settlement
process, your next step is to formally contest your citation.
To do this, you must submit a written “Notice of Intent to
Contest” to the OSHA area office within 15 working days. If
you fail to contest your citation in writing within this period,
the citation becomes a final order and is not subject to
review by any agency or court. The “Natice of Intent to
Contest” must clearly state what you are contesting, the
citation, the penalty, the abatement date, or any combina-
tion. If you received multiple violations in a citation, you
must clearly state which violation you are contesting.

A proper contest made in good faith will suspend any legal
abligations to abate and pay a fine until agency review and
0SHA appeals have been finalized. Once you have filed the
“Notice of Intent to Contest,” your case is in litigation, and
an attorney will be assigned by OSHA to protect the agency’s
interest. If you wish to settle your case after you have filed
your Natice of Intent you must contact the OSHA area office
to obtain the name of the attorney assigned to your case.
Only this attorney may settle with you. An area director or
any other employee lacks the authority to settle your case.

Once the Notice of Intent is filed, OSHA will then forward
your case to the Occupational Safety and Health Review
Commission (OSHRC). Despite the similar names, OSHRC
is an independent agency that is separate from the
Department of Labor and has no agency ties to OSHA.
OSHRC will assign your case to an administrative law
judge who will schedule a hearing near your workplace. All
affected individuals may present evidence, call witnesses,
and cross-examine witnesses presented by other parties at
this hearing.

If the penalty is a small amount, most contrac-
tors decide to accept the penalty from OSHA
even if they believe they have not committed

a violation. However, accepting a violation for
a small penalty now could open you up to the
much higher penalties associated with a repeat

violation the future.
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After the hearing, the administrative law judge will issue an
opinion. The opinion will either affirm, modify, or elimi-
nate the citation. Please note that the administrative law
judge has the power to modify the citation and may issue
a stricter penalty than aoriginally proposed by OSHA. Once
the administrative law judge has issued an opinion, any
party to the case may request a further review by the full
0OSHRC. Once your case has been reviewed by the full
0SHRC, you can appeal the ruling to federal court. This
appeal is made to the federal circuit court where the case
arose or where the employer has its principal office.

Petition For Modifying Abatement

If you are unable to meet an abaterment date set forth in
the citation, you may still file a “Petition for Modification of
Abatement.” This petition must be in writing and be sub-
mitted as soon as you realize you will not be able to meet
the abatement period. However, it may not be filed any
later than one working day after the abatement date. This
petition must be in good-faith, and OSHA requires certain
information in the petition to show clearly that you have
made a good-faith effort to meet the abatement deadline.
Additionally, you must post your petition for modification
at the same location where the Citation and Natification
of Penalty is posted, and if your workers are union,

you must serve the petition to the authorized employee
representative.

You must submit all of the following information in
your petition:

Steps you have taken to achieve the compliance
and the dates they were taken

Additional time needed to comply
Why you need additional time

Interim steps you are taking to safeguard your workers
against the cited conditions until abatement

A certification that the petition has been posted, the
date of posting and, when appropriate, a statement
that the petition has been furnished to an autharized
representative of the affected employees. The petition
must remain posted for 10 working days, during which
employees may file an objection. This certification is as
simple as the following: | hereby certify that | posted
fully completed copies of this petition on (date) at the
locations where the Citation and Notification of Penalty
is posted; and | served fully completed copies of this
petition on (date) upon the authorized employee
representatives of affected employees.”

Protect your crew and a whole lot more.

you choose the right equipment for the job, our innovative
Trench Safety Solutions help increase productivity and
lower costs. Next time you're underground, count on us to

|
|
h : From training your crew on safety regulations to helping
help keep your crew, and your project, safe,

TRENCH SAFETY ™

UnitedRentals.com/Trench
800.UR.RENTS
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If you cannot resolve the issue in the informal

settlement process, your next step is to formal-

ly contest your citation in writing to the 0SHA
area office within 15 working days. If you fail

to submit within 15 days, the citation becomes

a final order and is no longer subject to review.

Once received, the OSHA area director may grant or oppose
your petition. If he or she opposes your petition, it automati-
cally becomes a contested case before OSHRC. The same
pracedures apply as during a contested citation.,

What Not To Do

If you have received an OSHA citation resulting from an
employee complaint to OSHA, you cannot retaliate against
the employee. Retaliation includes firing the employee
because they filed a complaint against you. Retaliation
could make you liable for further penalties and court action.

Do not contest a citation for the purpose of delaying paying
the fine or abatement period.

Deing so is considered bad faith. All contested citations
must be made on the good faith basis that you believe
no viclation occurred, the penalty is too high, and/or the
abatement period is insufficient.

Do not provide false or inaccurate information to OSHA.
Providing false information in regards to efforts to abate
cited conditions or in reguired records (i.e. your Intent ta
Contest) is punishable under the OSHA Act.

Options For Small Business

There are further options for small businesses under the
Small Business Regulatory Enforcement Fairness Act

of 1996, which require certain procedures for regulations,
including those promulgated by OSHA, that affect

small business:

e Produce Small Entity Compliance Guides for some
agency rules

s Respond to small business inquiries about complying
with the Agency's regulations

¢ Develop a penalty reduction policy for small business

* Involve a small business in Small Business Advocacy
Review Panels to develop proposed rules expected to
significantly affect a large number of small entities

¢ Give small businesses the opportunity to challenge in
court agency rules or regulations that they believe will
adversely affect them

If you are a small business, ask OSHA if the citation issued
to you is in compliance with these provisions, especially

in regards to the penalty reduction policy. If OSHA is

not complying, and you believe you have been treated
unfairly by OSHA, you may file a complaint with the Small
Business Administration. Please note that nothing in these
small business procedures will waive the requirements for
contesting your citation, it only provides additional resources
for small businesses.

Understanding Your Options

While getting an OSHA citation can be incredibly costly,
remember not to panic. Make sure you understand your
citation, consider whether you should contest it, and follow
the procedural requirements for contesting it. By keeping a
clear head and following the requirements, you can avert a
lot of issues.

*The above information is based on current regulations.
These regulations may change at any time, and you should
consult an attorney about current regulations, ™

Tom s the founding partner of OLSON
CONSTRUCTION LAW, PC. The firm
works exclusively for contractors on proj-
ect change issues. While trained as an
attorney, Torn's commitment is to educate
and assist cantractors, working behind
the scenes, to cooperatively resolve their
change Issues on the project site, not in
the court room. Tom is an active member of the underground in-
dustry on both a state and national level. He was recently elected
to NUCA' national board of directors, and has previously served
on a state board of directors. Tom is currently on both state and
national NUCA technical commiltees. He also serves on various
states’' AGC/DOT joint specification committees, as well as paving,
bridge and grading committees.
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