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UNMARKED, MISMARKED AND

LATE UTILITY RELOCATION:
ARDADMAP TOPREVAL AGANST UTILITY
COMPANIES WHO DELAY YOUR WORK

By Thomas R. Olson & Anna G. Richie

UNMARKED, MISMARKED AND LATE UTILITY RELOCATION
ARE THE LEADING CAUSES OF DELAYS AND EXTRA COSTS ON
HIGHWAY PROJECTS.

For years, the leading causes of delay on highway projects

have been utilities that are not accurately identified in the plans
and late utility relocation. This is a huge problem for everyone.
Contractors incur significant extra costs as a result of the delay
(which may or may not be recoverable under the terms of their
contract), owners pay more through change orders and/or higher
bids, local businesses may lose business due to restricted
access, and there is an increased safety risk for both contractors
and the general public. For most in the industry, it often seems
that there is simply no remedy to resolve this problem. However,
as discussed below, there are at least two viable options to hold
utility companies responsible for project delays.

UTILITY COMPANIES CAN BE HELD RESPONSIBLE FOR
UTILITY DELAYS UNDER THE THEORIES OF NEGLIGENT
MISREPRESENTATION AND PROMISSORY ESTOPPEL.

Depending on the project specifications, a contractor may or may
not have the right to additional compensation for delays caused
by utilities. In fact, most public construction projects limit or
disclaim the owner's responsibility for costs incurred as a result of
utility delays. As a consequence, contractors will often be forced
to look directly to the utility company if they hope to recover any
compensation for utility delays. There are at least two legal
theories that may allow contractors to hold utility companies
responsible for unmarked, mismarked and late utility relocation.

a. Negligent Misrepresentation and Utilities

Recently, our law firm won a significant victory against
CenturyLink in lowa based on the theory of negligent
misrepresentation. In order to prevail on such a claim, the
contractor will generally have to prove: (1) the utility negligently
provided false or misleading information about its facilities; (2) the
contractor relied on the information from the utility; and (3) the




contractor's reliance on the information was justifiable.

In the lowa case against CenturyLink, when asked to provide
specific information about the location of its facilities along the
route of a proposed construction project, CenturyLink made a
negligent misrepresentation, leaving the engineer to believe that
CenturyLink had no facilities in the project area. Consequently,
the engineer prepared the plans and specifications without
planning for or noting the existence of any CenturyLink facilities.
When the contractor learned after the start of construction that
CenturyLink did, in fact, have facilities in the project area, the
project work was delayed and the contractor incurred significant
extra costs.

Relying on a standard disclaimer in the construction contract,
which stated that the utility information provided in the contract
documents is “approximate only,” CenturyLink argued that

it was not reasonable for the contractor to rely on the plans

to accurately reflect the utilities in the project area. The jury
rejected this argument, thereby acknowledging that contractors
necessarily rely on the utility information provided in the contract
documents, and concluded that CenturyLink failed to use
reasonable care when it communicated misleading information
about the existence and location of its underground facilities in
the design phase of the project. The court therefore entered
judgment in favor of the contractor and awarded the contractor its
delay-related extra costs.

Contractors should consider making similar claims against

utility companies who fail to provide accurate information in

the design phase of the project. To that end, if your work is
delayed as a result of utilities that are not shown or indicated

in the contract documents, you should seek to obtain any and

all communications between the owner/engineer and the utility
company in the design phase of the project. If the utility company
provided false or misleading information, you may be able
recover damages from the utility company.

b. Promissory Estoppel and Utilities

Besides a claim for negligent misrepresentation, contractors
should also consider the theory of promissory estoppel when a
utility company fails to timely relocate their facilities. The theory of
promissory estoppel allows a contractor to enforce a “promise” if
the promisor (i.e. the utility company) should reasonably expect it
to induce action or forbearance. Typically, the contractor will have
to prove: (1) a clear and definite promise; (2) it is reasonably
foreseeable to the promisor that the claimant would rely on the
promise; (3) the claimant relied on the promise; and (4) injustice
can be avoided only by enforcement of the promise.

In the case of utility delays, consider the following scenario: at
the pre-construction conference, a utility company promises

to relocate its facilities by a certain date. If the utility company
fails to relocate its facilities by the date promised, the contractor

may be able to bring an action for promissory estoppel against
the utility company. Similarly, in the design phase, if the utility
company tells the owner/engineer that it will to relocate its
facilities by a certain date, but fails to do so, the contractor has
a claim of promissory estoppel against the utility company as a
“foreseeable beneficiary” of the promise.

Based on the above, contractors should document and/or
obtain written confirmation of any promises or commitments
from a utility company regarding the date when its facilities will
be relocated. If the utility company fails to relocate by the date
promised, the contractor may have a valid claim for promissory
estoppel against the utility company and recover the damages
caused by late utility relocation.

CONCLUSION

When contractors are forced to work with utilities in the course
of bidding or construction, delays and disputes are all too
common. However, with verdicts like the most recent case
against CenturyLink, contractors have more tools to hold utilities
responsible for their actions. Going forward, contractors would
be wise to obtain any and all communications between the
owner/engineer and the utility company in the design phase

of the project and to document any commitments or promises
from utility companies concerning the date when their facilities
will be relocated. These documents will help ensure that utility
companies are held responsible for utility-related project delays.
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