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Doing what the contract
procedurally requires will
enable you to obtain hoth
time extensions and
additional compensation.
If you fail to do so, you
will waive your rights.
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DOING WHAT THE
CONTRACT SAYS

How to Get Additional Time and
Compensation for Project Changes

by Anna G. Richie and Thomas R. Olson

n our 40+ years of combined experience helping contractors,
we have learned that one thing is inevitable in nearly every
construction project—change.

Among other issues, projects are regularly under-designed,
utilities rarely relocate their facilities on a timely basis, and contractors
often encounter subsurface conditions that are different than those shown
or anticipated. While contractors are limited in their ability to avoid these
changes in the first place, there is one thing contractors can and should
do to minimize the financial impact of these project changes—do what the
contract says!

As shown in the following examples, doing what the contract says is critical
to successfully managing all types of construction projects.

Time Extensions

Timely submission of a time extension request is crucial to not only avoid
liguidated damages, but to obtain compensation for any compensable
delays or acceleration-related extra costs. Consider a situation where the
contractor is delayed as a result of untimely utility relocation. Even if the
contract does not give the contractor the right to obtain any delay-related
extra costs, the contractor must submit a timely request for an extension of
time (as detailed in the contract). By doing so, the contractor can avoid any
liquidated damages that may otherwise be assessed as a result of the utility
delay. Moreover, if the owner/engineer wrongfully denies the contractor’s
right to a time extension, the contractor is entitled to any acceleration costs
it incurs to meet the un-extended completion date.

If the contractor fails to submit timely notice of any construction delays (as
specified in the contract), the contract usually gives the owner and engineer
the right to deny the contractor’s request for additional time and/or com-
pensation after the affected work is complete. As a consequence, even if
you think the delay will be insignificant or you can work it out after the job
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is complete, you should still do what the contract says and
submit any and all required notices, documentation, and
records in order to preserve your right to additional time and
compensation.

Adjustments to the Contract Price

Similar to the issue of contract time, construction contracts
will also specify exactly what a contractor must do in order
to obtain additional compensation for any project changes.
One common example is a differing site condition. If a con-
tractor encounters subsurface conditions that are different
than those indicated in the contract documents or otherwise
anticipated, most contracts require the contractor to stop
work and provide immediate written notice. The engineer

is then required to investigate the conditions and provide
recommendations in a written response.

If the contractor fails to do what the contract says and
instead tries to “help out” by working through the differing
site conditions, the owner can deny contractor’s claim for
additional time and compensation (even if the contractor’s
work benefited the owner or had no impact on the underly-
ing differing site conditions). Accordingly, if you even sus-
pect you may have encountered a differing site condition,
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It is easier to get someone to form the right
view initially rather than trying to change the
wrong view later.

you should do exactly what the contract says and provide
immediate written notice. This will give the owner/engineer
the opportunity to investigate the conditions at the outset
and determine if any formal changes are needed to the
project design. While your production may be negatively
impacted during the investigation, doing anything else will
compromise your right to additional compensation (and
time) as a result of these unanticipated conditions.

Constructahility

Finally, when you are unable to perform the work specified
in the contract documents, whether it is due to a design
defect, unanticipated soil issues, or anything else, you
should immediately review your contract and be prepared
to give written notice of your intention to make a claim.
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By giving notice as early as possible, you will not only be
following the procedures specified in the contract, but you
will also give the owner/engineer the opportunity to re-design
the project before significant extra costs are incurred by any
party. This in turn will give you greater leverage to negotiate a
favorable outcome. If you fail to provide the required written
notice, the owner can avoid paying you for project changes
that are otherwise 100% compensable under the terms of the
contract.

Although many contractors resist giving timely notice of proj-
ect changes or potential claims—whether out of fear that the
owner/engineer will become more difficult to work with or trust
that they will work it out after the project is complete—the
examples above demonstrate the significant pitfalls that can
occur if contractors fail to do what the contract says.

Additionally, by presenting your change issue a particular way,
you can minimize the resistance you might otherwise receive.
If you encounter a utility delay, for example, consider using
language similar to the following:

Please be advised that we have encountered a delay
on the project due to a utility. Section X of our contract
says that we should “promptly” notify you if our work
is delayed for reasons outside of our control. We are
planning to track the impact of this delay as specified
in the contract and will submit a change order request
as detailed in Section Y. Please let us know, in writing,
if you would like us to handle this issue differently.

We are more than happy to focus our attention on
completing the project and address this issue with you
after our work is complete. We are simply submitting
this notice in order to do what the contract says.

You should also consider retaining an attorney to proactively
assist you with the change procedures in your contracts. The
expense of doing so often pales in comparison to the losses
suffered when contractors fail to do what the contract says.

In summary, doing what the contract procedurally requires
will enable you to obtain both time extensions and additional
compensation. If you fail to do so, you will waive your rights.
And, remember there is another important reason. It is easier
to get someone to form the right view initially rather than trying
to change the wrong view later. While contractors cannot stop
projects from being under-designed, delayed and disrupted,
they can protect themselves from the financial impact by
learning what the contract requires and then doing what the

contract requires.
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Tom Olson is the founding partner of Olson
Construction Law, P.C., in West St. Paul,
Minn. The firm works exclusively for contrac-
tors on project change issues. While trained
as an attorney, Tom’s commitment is to
educate and assist contractors, working
behind the scenes, to cooperatively resolve
their change issues on the project site, not in
the court room. Tom is an active member of the underground industry
on both a state and national level. He serves on NUCA's national
Board of Directors and is currently Chairman of NUCA's Construction
Law Committee. Contact Tom through email, trolson@oc-law.com, or
phone, 651.298.9884.

Anna Richie is an attorney with Olson
Construction Law, P.C. She is a committed
advocate who has exceptional attention to
detail and a strong ability to understand
relevant facts, contract rights, and law. Anna
represents contractors, subcontractors,

and suppliers in federal and state court,

as well as mediation and arbitration. Anna
is experienced in bond and mechanics’ lien claims and has repre-
sented clients in disputes involving unmarked and mismarked utilities,
design defects, differing site conditions, restricted site access, implied
contractual duties, and other contract change issues. Contact Anna
through email, arichie@oc-law.com, or phone, 651 .298.9884.

Equipment you can trust

From the initial excavation to the final compaction,

Wacker Neuson construction equipment has all it takes to get
your job done quickly and efficiently. Ask your dealer how our
complete range of equipment can save you time and money.

WACKER
www.wackerneuson.com NEUSON
i



