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CONTRACTORS: KNOW THE 
RIGHTS AND OBLIGATIONS THAT 
PROTECT YOU FROM BEARING 
DESIGN DEFECT COSTS 
 
by Thomas R. Olson

W
e in the construction industry can all agree on a couple of things.  
First, projects are increasingly under-designed. Second, this  
typically requires your work to be performed under conditions 
that require more time and expense to complete.  You can’t 
include a contingency in your bid for this; if you do, your bid  

may not be low enough.  So, what do you do?  

The good news is that most contracts provide the protections you need, so  
you do not bear the financial impact of unexpected project changes.  And  
even when not expressly provided by the written terms of the contract, you are 
often protected by implied rights. Of course, you cannot exercise these rights—
written or implied—unless you know what they are. This article explains the 
implied rights you have to protect  against the costs of a defective or under-
designed project. Keep in mind that this is a general overview, and states  
vary on how they interpret these protections.  

1.  Governmental Owner’s Implied Warranty of Design

In most states, it is firmly established that a governmental owner impliedly  
warrants that the methods and materials designated by the specifications the 
owner provides will produce an acceptable result.  Whether this warranty of  
design applies typically turns on two things:  1) the extent to which the owner 
has specified the methods and materials; and 2) the extent to which the  
contractor has followed what was specified.  

Assuming the warranty applies, if the work cannot be performed—or is more 
expensive to perform—because of a design deficiency, the government should 
normally be held liable for the related impact in time and dollars.  So, for ex-
ample, if the contractor meets all of the acceptance criteria for backfill work  
but the road paved atop the backfill nevertheless moves, the contractor should 
not be responsible for the related repair costs.
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This implied warranty is one of the contractor’s most 
important rights, and one of the owner’s most important 
obligations. Although it is not actually written in the contract, 
this warranty is implied in most construction contracts, so 
a contractor can rely on it to the same extent as if it were 
included in the written contract provisions. It is important to 
understand that owners and engineers are increasingly try-
ing to disclaim (i.e., negate) the implied warranty of design 
through the use of contract language. In other words, they 
are actually trying to make contractors responsible for  
defective design!  

To protect yourself against this, you should be on the lookout 
for contract provisions that undercut your design war-
ranty. Let me give you a simple example. I had a project in 
which the contract had two conflicting provisions. First, the 
contract stated that “Contractor shall not be responsible for 
the adequacy of the performance or design criteria provided 
in the contract.” But second, it provided that “Contractor 
shall assume full responsibility and expense for all backfill 
settlement.” Based on the first sentence, it was clear that 
the contractor would not be responsible for any settle-
ment that occurred as a result of defective design. But the 
owner, in including the second sentence, was attempting 
to undermine the contractor’s protection from liability for 
design defect-related costs, making him liable for the costs 
of settlement regardless of what caused it. Beware of own-
ers’ attempts to subvert the safeguard provided by contract 
provisions like the first one with those like the second one. 

2.  Contractor’s Duty to Evaluate Design

Engineers increasingly argue that if there is a design 
deficiency, the contractor is not entitled to additional time 
or money.  The argument often goes like this:  “If you 
thought there was a design problem, you shouldn’t have 
bid it.  Since you bid it, you bought it.”  As a matter of law, 
assuming it is not a design-build project, this position is 
indefensible. Rather, the contractor normally is not obligated 
to check and verify the adequacy, correctness and feasibility 
of the design.  It is inconsistent for owners and engineers to 
represent that there is nothing wrong with the design at bid 
time and then later insist that the contractor should have 
discovered what was wrong before it became an issue.

3.  Owner’s Implied Duty to Disclose Site Data

In most states, it has long been held that a governmental 
owner has an implied duty to disclose site data.  This is an-
other hugely important contractual right, though you will not 
find it written in any contract.  Once again, it is an implied 
part of the contract.  This implied duty obligates the owner 
and engineer to disclose soils documentation from pending 

and past projects (including those in the vicinity of the pend-
ing project), as well as information the owner and engineer 
have gained from these projects.  

Unfortunately, owners and engineers often fail to disclose site 
data as required.  We know this on the basis of what project 
owners have admitted.  The FHWA conducted a national sur-
vey of state highway agencies in 1994.  The purpose was to 
determine what geotechnical information and documentation 
agencies included in bid documents.  What FHWA learned is 
that many governmental agencies are not including all of the 
site data in the bid documents!  

To ensure you get all relevant site data, make a written request 
prior to bidding.  Then make sure whatever you receive is 
included by written addendum to the contract.  Make the 
same request at the pre-construction conference.  You will 
be amazed at how often the engineer will oblige by providing 
additional site data.    

4.  Contractor’s Right to Rely Upon Site Data

Even where owners and engineers do provide site data as 
required, they are increasingly attempting to contractually 
prevent contractors from relying upon such data to seek a 
contract adjustment when the site conditions encountered 
ultimately differ.  This is done with contract disclaimers.   
Typical examples include:

•  The soils data is “for information only.”

•  The actual site conditions “may vary.”

•  The owner does not “warrant or guarantee the accuracy”  
of the soils data.

•  The contractor is “responsible for conclusions to be drawn” 
from the soils data.

The good news is that these and other site data disclaimers 
are often unenforceable.  As one court put it:

We agree that where the Government makes a positive 
assertion as to subsurface conditions, it is not relieved 
of liability by general contractual provisions requiring the 
bidder to investigate the site or satisfy itself of the condi-
tions, or stating that the Government does not guarantee 
the accuracy of the information furnished. 1

Because courts throughout the country have different views 
on the enforceability of contract disclaimers, take the time to 
determine what courts have stated in the states in which your 
projects are located. 

   
1   See Appeal of Herman H. Neumann, 69-2 BCA P 7965 (A.S.B.C.A.), ASBCA  

No. 13074, 1969 WL 959 (ASBCA 1969).



5.  Contractor’s Site Investigation Duty

When subsurface conditions are encountered which were 
either not shown in the contract or not anticipated by the 
contractor, you know the engineer’s typical response:  
“The company could have and should have conducted 
a subsurface investigation, and if it had, it would have 
discovered the condition.  Since the contractor did not, its 
differing site condition claim is barred.”

As a matter of law, while the contract may allow a contrac-
tor to conduct a pre-bid subsurface investigation, the 
contractor is not normally required to do so.  The bidder’s 
contractual duty to “examine the site” and “become famil-
iarized with local conditions affected the work” does not 
require the contractor “to do anything other than visually 
look at the site” and review any site documentation made 
available by the owner.

6.  Contractor’s Negligence Claim Against Engineer

In some states, one of the most important rights for both 
general contractors and subcontractors is the right to seek 
payment from engineers for negligent design.  That is why 
engineers carry Errors & Omissions Liability Insurance 
Policies—to protect themselves when they make errors 
and omissions in the contract documents.  

What many contractors do not know is that one of the most 
common areas of an engineer’s negligence is the engineer’s 
failure to properly obtain and communicate site information.  As 
noted above, the task of performing a subsurface investigation 
is normally the engineer’s responsibility.  And, the scope of what 
this investigation includes is often inadequate to provide suf-
ficient site information.  The U.S. Department of Transportation 
has described what the investigation should include as follows:

An adequate site investigation is needed to minimize the 
potential for construction problems, change orders, and 
claims.  Such an adequate site investigation should include 
sufficient amounts of borings, sampling and testing to iden-
tify potential sources of construction problems. 2

The engineer’s investigation should also include obtaining 
information about previous projects in the vicinity of the pend-
ing project.  In addition, the engineer should disclose in the 
contract documents all pertinent subsurface information it 
obtained.  If the engineer fails to do this, or otherwise fails to 
properly perform any of its contractual duties, the contractor 
has the right to seek payment for the related extra costs from 
the engineer.
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2   See U.S. Department of Transportation, GEOTECHNICAL ENGINEERING  

NOTEBOOK GEOTECHNICAL GUIDELINE NO. 15, “Geotechnical Differing Site 

Conditions” (1996) at 4.
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The right to bring a negligence claim against an engineer is 
very important for a number of practical reasons.  First, the 
engineer made the mistake and the owner relied on the engi-
neer’s information, getting paid will be easier. Second, since 
the engineer has insurance, money will be available to pay a 
claim.  Third, my experience is that the engineer’s liability in-
surers would rather settle than engage in prolonged litigation.  
Fourth, having the engineer and its insurer available increases 
the chance of settlement because there is another source  
of payment.  

The last reason is one of the most important because an 
engineer cannot raise procedural contract defenses to a 
negligence claim.  So, for example, assume that the contrac-
tor may have failed to provide proper notice of a differing site 
condition.  While an owner can raise this as a defense to the 
contractor’s contract claim, an engineer cannot raise this to 
bar a negligence claim. 

While you may feel uncomfortable asserting such a claim 
(because it may hurt your relationship with the engineer in 
the future), keep the following in mind:  Is it wrong for the 
engineer to require that you as contractor pay for the costs of 
a construction mistake?  Of course not!  So why should you 
feel it is inappropriate for an engineer to pay for the costs of a 
design mistake?

7.  Contractor’s Calculation of Extra Costs

While contracts invariably describe how a contractor should 
calculate extra costs for an additional category of work,  
increased/decreased quantities of work, eliminated work,  
and delayed work, many contracts do not describe how to 
calculate extra costs for differing site conditions, significant 
changes in the character of the work, and breaches of  
implied warranty of design and failure to disclose site data.

When a contractor experiences these latter categories of  
project change, an acceptable means to calculate extra costs 
is to compare planned production with actual production.   
If you try to do it otherwise (e.g. estimate hours of delay, 
apply a “factor”), you will not only be using an inappropriate 
method, but you are also likely to underestimate the financial 
impact of the change. 

8.  Contract Interpretation

How often have you interpreted the contract documents 
one way, and when you raised the issue, the engineer 
responded with something like:  “That is not what I 
INTENDED!”  As a matter of law, the only “intent” that 
matters is what the engineer clearly communicates with 
words in the contract.  As long as the contractor’s interpre-
tation is a “reasonable reading” of the contract, it will be 
enforced notwithstanding that it may be contrary to what 
the engineer intended.  This is one of the contractor’s most 
important rights. It is an implied right in every construction 
contract, even if it is not written in the contract, and there-
fore it is given the same legal weight of those written in  
the contract.

You as a contractor can demonstrate that your interpreta-
tion is “reasonable” by various means.  Interpretation of 
a contract by the parties and others before the contract 
becomes the subject of controversy is deemed to be of 
great, if not controlling, weight.  So, for example, assume 
that the engineer’s interpretation will require the work to 
be performed at a cost higher than what you bid.  A review 
of bid tabs can show that your interpretation is “reason-
able” based on how much other bidders and the engineer 
priced the work at issue.  If their prices for the work are at 
or above your price, this would suggest that your interpreta-
tion is “reasonable.”   

There is one exception to this rule.  If the ambiguity is obvi-
ous or glaring, then you have a duty to seek clarification 
before bidding.  If you fail to do so, the ambiguous contract 
language will be interpreted against you.

As I’ve discussed, very important rights and obliga-
tions—some implied, some written in the contract, and 
others written but with language that is either inaccurate 
or unenforceable—exist to protect you from the costs of 
an under-designed project. To protect yourself against the 
risk of shouldering these costs, take the time to learn about 
these rights and obligations and how they are interpreted in 
the states in which you work.    n
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